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FINNISH AND RUSSIAN PHILOSOPHICAL ANALYSIS OF INTELLECTUAL PROPERTY IN THE INFORMATIONAL ACTIVITY
Аннотация
Исследование «Российский и финский опыт философского исследования интеллектуальной собственности в информационной деятельности» вводит 
в научный оборот некоторые философские аспекты финского и российского опыта дискуссий по междисциплинарной проблеме интеллектуальной собственности в информационной деятельности. Исследование этой проблемы основывается на философском анализе общих и особенных свойств интеллектуальной собственности в информационной деятельности в России и Финляндии.
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The Universal Declaration of Human Rights says: “Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author” (Article 27 of the Universal Declaration of Human Rights). 

But “Everyone, everywhere should be enabled to participate in and no one should be excluded from the benefits of the global information society” - Okinawa Charter on Global Information Society. - G8 Summit 2000, Okinawa (Japan).

It is evident that general positive aspects of IP for information activity are mentioned by specialists in international IPR law and legal philosophy. E.g. “Intellectual Property rights … play a crucial role in constituting market in information” [1]. 

So we’ll try to specify some negative aspects and peculiarities of IP in Russia and Finland.
First of all, an information activity is defined here as activity for searching, collecting, producing or reproducing, transmitting and using of information.
A historical-philosophical approach reflects correlation of some specific and general characteristics of Russian experience of IPRs development. 

Development of IP laws in Russia began much later than in Venice and England. In comparison, in Russia first patent law (Manifesto on privileges for inventions and discoveries in handicraft and arts) appeared only in 1812 and legal mention of exclusive rights of authors and translators appeared only in 1828. 

A peculiar precondition for some further IP problems in Russia is connected with the fact that authorship was not so important for Russian Orthodox Church during the millennium of its existence. For example, most of orthodox icons didn’t mention its author. Feofan Grek (Theophanes the Greek) and Andrej Rublev were extremely rare exceptions. Masterpieces of unknown icon painters were regarded as a property of God, not as an intellectual property of man or some group. It was immoral for icon painters to be named as owners of an intellectual property. Actually term ‘intellectual property’ was not used in Russia until the XX century.

Second precondition: The first printed book in Russia appeared in 1564 more than century later than in Western Europe). The first printers in Russia were Ivan Fedorov and Petr Mstislavets. Their printing activity was under the control of Tsar Ivan IV [12]. The first printed books in Russia were religious works. So a form of actualization of content of these books was regarded as a property of God.

In Western Europe most of the printing enterprises were private. As opposed to this, printing activity in Russia was under state control. The results of intellectual activity could not be published privately for a long period of time. All intellectual activity was restricted by orthodox doctrines because of religious censorship.

Printing of secular books began only after Peter the Great and Catherine II of the Russia[9]. Russian state monopolized everything (what nowadays is called as an intellectual property and is regulated by Copyright and Patent Law). Until 1783 an exclusive right to print books in Russia belonged to the State or to the Russian Orthodox Church [10]. 

Correspondingly, state monopoly on printing works in Russia was a reason for the difficult realization of rights on outcomes of intellectual activity. Therefore, there was not as much freedom for intellectual activity in Russia unlike in Western Europe. So the initial conditions for publishing activity in Russia were more difficult in a comparison with conditions that existed in Western Europe.

But even after the beginning of privatization of book printing, the Tsarist state exercised strict censorship of all printed editions: State approval was necessary for any manuscript before it could be published. This order of preliminary censorship in modern history existed only in Russia[10].

Mainly printers and publishers stood to benefit from the development of printing in Russia. But Russian intellectuals as creators of works were able to get only moral satisfaction or some gifts from the rich [8].

In comparison, Finland followed Russia in IP legislation during 1809-1917 to great extent although Finland was autonomous grand duchy. For example, the basis of patent system was a system of privileges, privilegium exclusivum, that were awarded solely by the Russian emperor.  The first Russian legal mention of exclusive rights of authors and translators appeared in 1828. Actually this mention appeared in a `Statute on censorship`. Again, Finland adopted a similar law a year later as part of Printing Act [4].

Another fact is from the history of Russian philosophy in the XIX century. Philosopher N. F. Fedorov (1829-1903) preferred to research author’s moral duties instead of right to authorship. Fedorov claimed that authors should give their own works to libraries or museums for free. He claimed that literature is mission but not a source for income. Fedorov criticized Western (especially French) consumerism and understanding of literature as a resource used by authors for getting income [2]. Actually Fedorov thought mostly about the education of the poor Russian people as one of the `common tasks of all` creative Russian authors in their capacity as learned people.

Thus Fedorov criticized copyright as a kind of intellectual property right also. He considered an author of literary work as an unhappy person who had to sell his creations [2]. These unusual ideas were adopted by many Russian intellectuals.

Russian Copyright law inspired by Western Copyright laws was approved by Tsar Nicolas II only in 1911 [9].

As to Finland, since December of 1917 Finland has been an independent state. Ever since, Finland participated in international intellectual property agreements. For example in 1921 it adopted Paris Convention for the Protection of Industrial Property, originally agreed 1883, and in 1928 it accepted Berne Convention for the Protection of Literary and Artistic Works, originally agreed 1886. In general, Finland has gone along with the Western European trends in Intellectual property (IP).

As to Russia, since 1917, several decades of the XX century intellectual property rights were not so important for new Soviet state. In the Soviet Union intellectual property rights were narrow in scope, because since the Great October Revolution, the proletariat claimed to be the ruling class. The intellectuals were treated as a stratum between the proletariat and the working peasants. So the rights of working peasants and the proletariat were claimed to be primary, and any rights of intellectuals became secondary. 

The order of preliminary censorship was officially restored in the Soviet Russia in 1919 (actually it appeared earlier because of the civil war). Almost all main objects of property in new Soviet Russia were nationalized. Private printers disappeared. None of inventions used privately.

Nevertheless USSR entered World Intellectual Property Organization (WIPO) in1973 (actually WIPO was established in Stockholm in 1967). In 1973 Soviet Union accessed Universal Copyright Convention (which was adopted by Western countries initiative in 1952). For the first time in history, Russia (in the form of the Soviet Union) had joined a multilateral, international copyright treaty, ending the country's self-imposed isolation (but also its independence) in copyright matters.

Unfortunately, Soviet Union split in 1991. In 1993 Russian Federation became a successor of USSR, so Russia is a member of WIPO.

In 2006, Part 4 of New Russian Civil Code (RCC) was passed. Actually it came into force on the 1st of January, 2008. This part of RCC is devoted to intellectual property entirely. Part 4 of RCC became the first codification of intellectual property (IP) issues in Russian history. Actually Part 4 of RCC replaced a lot of legislative acts related to IP issues. Now let’s consider general features of IP in the Informational Activity in modern Russia. 

In Part 4 of RCC `an exemption has been introduced for the right of reproduction, which concerns temporary electronic copies that are inevitably made in the process of legitimate use of the copy or making work available to the public. This specific exemption covers, inter alia, the use of legally purchased software when a person, in order for the software to work, needs to install it (creating an entry on the hard drive) and run it (creating a temporary copy in core memory). A clarification has been introduced whereby the practical use of the contents of a copyrightable work (with the sole exception of architecture and design works) does not constitute a use of the work. A clarification has been introduced that even when a work is used for no commercial purpose, the respective actions still constitute a “use” of the work` [13].

Some former freelancers (i.e. independent creators of software as a kind of copyright objects) prefer to be hired by some large corporations, even in the field of IT (information technology).

`With regard to work-for-hire, a new provision has been introduced whereby an employee shall own exclusive rights to a work created under an employment agreement if, within three years after the creation of the work, the employer fails to start using the work, license it to a third party or to specifically inform the employee that the employer wishes to keep the work secret. A lot of hype followed introduction of this provision, especially from software development companies, where all employees’ work is subject to copyright, as to what company documents may mitigate the risks of court action brought by employees over employers’ actions in regard to developed software` [13].

In comparison, Finnish intellectuals are unable to enforce similar law, even at the universities.

It is necessary to mention some general novelty connected with a new term of `intellectual rights` (IR) in RCC. Factually, this novelty is connected with the most important difference between material property and intellectual property. It is well known, that when one person gives somebody an apple, a number of this person’s apples will decrease. But when one person gives somebody an idea, the number of this person’s ideas will not decrease. 

Art. 1227 of Part 4 of RCC ‘stipulates that “intellectual rights” shall not interrelate with ownership rights concerning material carriers. Thus so far the concept of proprietary nature of intellectual property is definitively rejected by the Russian lawmakers. The Code stipulates that an author shall have “intellectual rights” in works (incorporating authors’ rights and neighboring rights) ` [3].

Term of IR is distinct from term `property rights`. That’s why term of `intellectual rights` may be more convenient than term of `intellectual property rights` in Russian theoretical researches.

As to Russian practice, let’s consider Ponosov’s case. Ponosov was a teacher and principal of Russian country-side high school. He was charged with illegal use of unlicensed copies of Microsoft Office on 12 computers being used in the school. The unlicensed copies were pre-installed on the computers by the original equipment manufacturer prior to the school's purchase. This case caused significant controversy in Russian mass media, blogs and corrections of Wikipedia as well as among Russian politicians (such as Putin, Gorbachev) and lawyers (especially copyright law experts) [14]. After several hearings at courts of several instances during 2 years Perm Krai court found Ponosov not guilty (December, 2008). The employee who had sold the computers with pirated copies of Windows was imposed a fine of 10,000 rubles (about 350 USD).

Why Ponosov’s case became so controversial? Computers with licensed Microsoft Office cost a little bit more. It was crucial, and that time almost all Russian schools used unlicensed Office. After Ponosov’s case many Russian schools began use free and/or open source software.

But is it Russian problem or developing countries’ problems only? Let’s compare. Former cultural minister of Finland, Tanja Karpela, bought “pirated Prada purse. Karpela is known for changing the piracy laws of Finland so that the responsibility of verifying the legality of the media is on the consumer” [11]. But what actually is “verifying the legality of the media is on the consumer”?
Actually both in Russia and Finland IP law became strict. But in Russia social behavior is changing very slowly. In comparison, now Finland as a member of EU follows Western European trends in Intellectual property (IP) law. So IP law there changes in accordance with some of the EU changes.

“The harshest example is that even an organized discussion on how to bypass DRM protections with the intent to aid others in bypassing the DRM is now illegal (HE 28/2004). Note, that it is very difficult to tell from the new law whether actual encouragement to do this is needed to break the law. A group of Finnish activists have held an organized discussion and turned themselves in to the police to test the law. To ensure IPR holders rights, the law censors what people can talk about. Even holding an organized discussion on how to build bombs (as long as the illegal use of those bombs is not encouraged) is not illegal. It is difficult to see, how bypassing DRMs could be even close in importance to actual life threatening practices such as bomb building”[5] (DRM is Digital Rights Management). 

These facts are examples of general and specific philosophical characteristics of problems of IP development in Russia and Finland.

Finally, both in Russia and Finland it is possible to declare: “I have intellectual property; therefore, I exist as an intellectual and author of my scientific, literary or artistic production!”
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